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COALITION

February 21, 2023

Rep. Todd Rutherford

1105 Pendleton St, Room 335-B
Columbia, SC 29201
toddrutherford@schouse.gov

Re: H. 3331
Dear Representative Rutherford:

The Professional Certification Coalition (PCC) writes to share our views regarding H. 3331. We
appreciate that the bill aims to advance the important goal of expanding opportunities for those with
criminal conviction histories. However, we respectfully request your consideration of amendments to
ensure protections for the public and certification organizations that rely on licensure decisions.

The PCC is a nonprofit association formed to address legislation that affects professional certification
programs, those who hold private certification credentials, and the many constituencies that rely on
professional certification. The PCC’s organizational members include non-governmental professional
certification organizations, professional societies, and service providers. The PCC’s members reflect a
wide spectrum of professions, including health care, engineering, financial services, and information
technology, among many others. Our founding organizations — the American Society of Association
Executives (the leading organization for association management) and the Institute for Credentialing
Excellence (the leading developer of accreditation standards for professional certification programs) —
govern the PCC.

The PCC supports H. 3331’s goal to broaden access to licensure for ex-offenders so they may earn a
living in their chosen profession. We agree that simply having a criminal record should not stigmatize or
automatically disqualify an individual from an occupational license. It is critical, however, that
licensing boards be able to consider the facts underlying an applicant’s past conduct and make
independent, individual determinations about that applicant’s fitness to practice the profession
with the state’s endorsement.

Not all professions are the same, nor are all criminal records. Some crimes, even if non-violent and non-
sexual in nature, merit a continuing disqualification from certain professions. For example, if a health care
professional has abused prescription privileges to run an opioid distribution ring or has engaged in
identity theft of vulnerable patients while providing home health services, a licensure board should not be
blocked from disqualifying that applicant for the protection of the public, nor should an employer be
blocked from taking that into consideration.

To address these concerns, the PCC proposes the following amendments to H. 3331:

e Amend Section 41-1-23(D)(1) to read: “Notwithstanding another provision of law to the contrary,
no person may be disqualified from public employment, nor may a person be disqualified from
pursuing, practicing, or engaging in any occupation for which a license is required solely or in
part because of a prior conviction of a crime, unless the crime for which he was convicted directly
relates to the position of employment sought or the occupation for which the license is sought. A
criminal conviction is ‘directly related’ to an occupation or profession if the circumstances
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of the offense and the nature of the occupation would create an unreasonable risk to public
safety, health, or welfare for an ex-offender to practice the licensed profession.”

e Add to the list of factors in Section 41-1-23(D)(2) that a licensing agency should consider when
determining whether to deny a license a new subsection (d) “whether the applicant poses an
unacceptable risk to the people with whom the applicant would interact in the conduct of
the profession or occupation.”

e Add a safe harbor provision: “Nothing in this section shall be construed to require a private
certification organization to grant or deny private certification to any individual, nor alter
or impair any requirement in a licensure statute or regulation for an individual to hold
current private certification as a condition of licensure or renewal of licensure.”

The public expects licensing authorities to serve as gatekeepers, as do private certification organizations.
Private certification organizations in regulated professions rely on licensing boards to exercise their
authority to deny licenses to individuals who have engaged in conduct that casts serious doubt on their
fitness to practice the profession or indicates that the individual poses an unacceptable risk to the people
to whom the applicant would interact in the conduct of the profession.

Most private certification organizations also rely on agency determinations in their own eligibility and
ethics code enforcement, as they are non-governmental entities without the resources or legal authority to
conduct full-fledged investigations, issue subpoenas, and hold trial-type proceedings. Withholding
criminal conviction history from licensing boards therefore also has downstream effects on the
information available to private certification organizations.

Thank you for your consideration of these amendments. If you have any questions regarding this letter,
please feel free to reach out to us using the contact information identified below.

Sincerely,

d:’:f:},éﬂ"“ =

Craig Saperstein

Partner

Pillsbury Winthrop Shaw Pittman LLP
Legal Counsel to the PCC

Email: craig.saperstein@pillsburylaw.com

Rep. Weston Newton, Chair Rep. Jay Jordan, Vice Chair
House Committee on Judiciary House Committee on Judiciary
westonnewton(@schouse.gov jayjordan@schouse.gov

Rep. John King, Vice Chair
House Committee on Judiciary
johnking@schouse.gov
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